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County ClerklRegistrar of Voter (CCIROV) Memorandum #8304 

TO: All County ClerkslRegistrars of Voters 

FROM: 

RE: 

- - 

Jason Heyes V 
Voting Systems Analyst 

Emergency Regulations: Post Election Manual Tally Requirements 

On October 20,2008, the Office of Administrative Law approved the Emergency 
Regulations on Post Election Manual Tallies submitted by the Secretary of State. The 
emergency regulations were filed with the Secretary of State and are effective 
immediately. These regulations will remain in effect for a minimum of 'l80 daysh More 
information can be found on our website at 
http:/lwww.sos.ca.gov/electionslelectio~eas. htm. 

If you have any questions about this, please contact me at jason.heyes@sos.ca.gov or by 
phone at (91 6) 65 1 -91 63. 

Attachment (1 ) 



In re: 

Secretary of State 

State of California 
Office of Administrative Law 

NOTICE OF APPROVAL OF EMERGENCY 
REGULATORY ACTION 

Title 2, California Code of Regulations 

Regulatory Action: 

Adopt sections: 20120,20121,20122, 
20123,20124,20125, 
20126,20127 

Amend sections: 
Repeal sections: 

Government Code Section 11349.6 

OAL File No. 2008-1009-02 E 

This emergency rulemaking adopts the already promulgated post election manual tally 
requirements in close contests, pursuant to County of San Diego v. Debra Bowen 
(2008) 166 Cal.App.4th 501. It requires that in election contests where the margin of 
victory is lessthan half of one percent (0.5%) a manual tally of ten percent of the 
precincts of the contested race be conducted in addition to that already required by 
Elections Code section 15360. 

OAL approves this emergency regulatory action pursuant to sections 1 1346.1 and 
I 1  349.6 of the Government Code. 

This emergency regulatory action is effective on 10/20/2008 and will expire on 
4/21/2009. The Certificate of Compliance for this action is due no later than 4/20/2009. 

Date: 10/20/2008 

V 
staff Counsel 

For: LINDA C. BROWN 
Deputy Director 

Original: Debra Bowen 
Copy: Pam Giarrizzo 
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TEXT OF PROPOSED EMERGENCY REGULATIONS 

Add Sections 20120,20121,20122,20123,20124,20125,20126 and 20127 of Chapter 
3 to Division 7 of Title 2 of the California Code of Regillations. 

Chapter 3. Post Election Manual Tallies. 

8 20120. Pilrpose and Applicability. 

(a) The purpose of this cllapter is to establish standards and procedures for conducting 
increased manual tallies in contests in which the margin of victory is very narrow. 

(b) This chapter applies to the Secretary of State and all elections officials within the 
State of California for all elections ill this state conducted in whole or in part on a voting 
system, the approval of which is conclitioned by the Secretary of State on performance of 
increased ~nanual tallies in contests with narrow margins of victory. 

Note: Authority cited: Section 12172.5, Govern~nent Code; Sections 10, 19 100, 19205, 
19222, Elections Code. 
Reference: Sections 19 3 00, 19205, 19222, Elections Code. 

8 20121. Increased manual tally in coiltests with narrow margins of victory. 

(a) After each election, the elections official shall determine the margin of victory in 
each contest based upon the semifinal official canvass results, as defined in Elections 
Code section 353.5. 

(1) For single-winner elections, the ~nargin of victory is the difference between 
the percentage of votes won by the candidate wit11 the n~unber of votes needed to win the 
seat and the percentage of votes won by the candidate with the next lowest number of 
votes. 

(2) For in~~lti-winner elections, the inargin of victory is the difference between 
the percentage of votes won by the candidate with the lowest number of votes needed to 
win a seat and the percentage of votes won by the candiclate with the next lowest nurnber 
of votes. For example, for a contest with three open seats, the margin of victory would be 
the difference between the percentage of the votes won by the third and fourth place 
candidates. 

(3) For ballot ~neasure contests, including recall contests, the ~nargin of victory is 
the difference between the percentages of votes for and against the ballot measure. 

(b) For any contest in which the margin of victory is less than one half of one percent 
(0.5%), the elections official shall conduct a ~nanual tally, elllploying the inethods set 
forth in Elections Code section 15360, of ten percent (10%) of rando~nly selected 
precincts. The ten percent (10%) ~nanual tally shall apply only to votes cast in t l ~ e  contest 





counties A and B combined is more than,one half of one percent (0.5%), then a ten 
percent (10%) lnanual tally is not required in eitl~er county. 

(2) If the margin of victory in a contest voted upon in counties A and B is Inore 
than one half of one percent (0.5%) within county A but the overall margin of victory in 
counties A and B combined is less than one half of one percent (0.5%), then County A 
sllall co~~duc t  a ~nanual tally of a r a n d o ~ ~ ~ l y  selected ten percent (10%) of the County A 
precincts in which voters cast ballots for that contest and County B shall conduct a 
manual tally of a ranclomly selectecl ten percent ( 1  0%) of the County B precincts in whicll 
voters cast ballots for that contest. 

(b) For a legislative or statewide contest, the elections official shall determine whether a 
ten percent (10%) manual tally is required based upon the seinifi~lal official canvass 
results and inargin of victory for the entire district for a legislative contest or the entire 
state for a state contest posted on the canvass website of the Secretary of State. 

Note: Authority cited: Section 121 72.5, Government Code; Sections 10, 19 100, 19205, 
19222, Elections Cocle. 
Reference: Sectioils 191 00, 19205, 19222, Elections Code. 

3 20123. Determination, co~znting and clisclostzre of variances. 

(a) A "variance" is any difference between the machine tally and the inanual tally for a 
contest. For purposes of deterlnining whether additional precincts must be lnanually 
tallied under section 20124, variances f o ~ ~ i l d  in the ~nanuhl tally sample for a given 
contest are presulnecl to exist in at least the same proportion in the re lna i~~i~lg  ballots cast 
in the contest. The examnples in subdivisions (a)(]) through (a)(3) illustrate how the 
nu~nber of variances in a contest should be calculated. 

(1) If the manual tally establishes that the znachine tally erroneously attributed a vote 
for Candidate A to Candidate B, two variances result because the vote totals for 
Candidate A and for Candidate B are each changed by one vote in the inailual tally. 

(2) If the ~nanual tally establishes that the machine tally erroneously attributed a vote 
for Measure 1 as a vote against Measure 1, two variances result beca~~se  tlie vote totals 
for Measure 1 and against Measure 1 are each changed by one vote in the manual tally. 

(3) If the rna~~ual tally cleter~liines that a vote was cast in a contest on a ballot that the 
macl~ine tally interpreted as an ullclervote in the co~~tes t ,  one variance results b e c a ~ ~ s e  tlie 
machine tally undervote becomes a vote for a candidate or a vote for or against a measure 
in the ~nanual tally. 

(b) An elections official must clocument and disclose to the public any variances between 
the se~nifinal official canvass results and the ~nanual tally results. 



Note: Authority cited: Section 121 72.5, Government Code; Sectio~ls 10, 19 100, 19205, 
19222, Elections Code. 
Reference: Sections 19 1 00, 1 9205, I 9222, Elections Cocle. 

5 20124. Mailual tally escalation requirements for variances. 

(a) The elections ofIjci a1 shall calculate the variance percentage for any contest with one 
or lnore variances by clivicling the total number of variances fo~lncl i n  the manual tally 
sample for the contest by the total number of votes cast for that contest: in the ~nanual 
tally sample. For single-winner contests, only variances that narrow the margin between 
the winner and any of the losers shall be incl~~clecl in the total number of variances. For 
multi-winner contests, only variances that narrow the margin of victory between any of 
the winners and any of the losers shall be includecl in the total number of variances. If 
the variance percentage represents at least one-tenth ( I  0%) of the margin of victory for 
that contest based on the semifii~al official canvass results, then additional precincts must 
be ~nanuall y tallied for that contest as provided i n  subclivisio~~ (b). 

(b) Additional precincts shall be talliecl in ra~lclo~nly selected bloclts of five percent (5%) 
until the total number of variances presun~ed to exist - re-calculated using the methocl 
above - is smaller than ten percent (10%) of the overall margin of victory in that contest, 
based 011 the semifinal official canvass results, 01- until all ballots have been ~na~lual ly 
tallied, whichever occurs first. 

(c) If any variance is fo~lnd between ~nanually tallied voter verifiable paper a~ldit  trail 
(VVPAT) records and correspo~~ding electronic vote results that cannot be accounted for 
by some obvious lnechanical problem, then the VVPAT records, nlelliory cards and 
devices, and direct recording electrollic (DRE) voting machii~es must be preserved and 
the Secretary of State ~liust be notified in order to allow for an investigation to determine 
the cause of the problem. The Secretary of State shall conduct the illvestigation ill such a 
lnallner as to minimize adverse imnpact 011 the conclusion of the canvass and certification 
of the election, as well as preparation for any upcolning elections. 

Note: Authority cited: Sectioll 12172.5, Goverll~ne~lt Code; Sections 10, 19100, 19205, 
19222, Elections Code. 
Reference: Sections 19 100, 19205, 19222, Elections Code. 

9 20125. Records To Be Maintainecl During Ancl After The Manual Tally Process. 

(a) The electiolls official shall lteep a log to record the nlanual tally process, il~cluding the 
results of each round of manual tallying for each precinct included in the sample, how 
variances were resolved, and details of any actions talcell that are contrary to this chapter. 
The electio~ls official shall male the log available to the public. 

(b) The electio~ls official shall track, record in the log and report to the public by precinct 
the number of undervotes and overvotes discovered in the m a ~ ~ u a l  tally of a contest. 



? 

Note: A~thority cited: Section 121 72.5, Gover~~me~lt Cocle; Sections 10, 19 100, 19205, 
'1 9222, Elections Cocle. 
Reference: Sectiolls 191 00, 19205, 19222, Elections Cocle. 

# 20126. Public Right To Observe. 

(a) The electiolls official shall ~nalte any semifilinal official canvass precinct tally results 
available to the public before the manual tally of the results from those precincts begins. 

(b) The elections official sl~all comply with the notice requirements established in 
Elections Code $15360 when conducting any post-election ~nanual tallying required by 
this chapter. This notice require~nent may be satisfiecl by providing a single notice 
containing the times and places of 

(1) the initial selection of precincts for the one percent (1 %) ma11ual tally and any ten 
percent (10%) manual tally required; 
(2) the beginning of the manual tally process; and 
(3) any additio~~al random selection of precincts which may become necessary to 
colnply with escalation requirements. 

(c) The electio~ls official shall permit the public to observe all parts of the manual tally 
process, i~lcluding the random selection of precincts, in a 1nan11er that allows them to 
verify the tally. The elections official shall not permit members of the public to touch 
ballots, voter verifiable paper a ~ ~ d i t  trails or other official ~naterials used in the ~nallual 
tally process or to interfere in ally way with the process. 

Note: Authority cited: Section 12172.5, Government Code; Sections 10, 19100, 19205, 
19222, Elections Code. 
Reference: Sections 19 100, I 9205, 1 9222, Elections Code. 

$ 20127. Colnpletioil Within Official Callvass Period. 

For any contest in which an i~~creasecl manual tally is required by this cl~al~ter, the 
elections official shall complete all taslts and male all reports required by this chapter 
within the canvass period established by Elections Code sectio~ls 10262 and 15372. 

Note: Authority cited: Section 121 72.5, Goven-~ine~lt Cocle; Sections 10, 19100, 19205, 
19222, Electio~ls Cocle. 
Reference: Sections 19 100, 19205, 1 9222, Elections Code. 




